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The assassination attempt
"It can hardly have been the conduct of a madman"
by Yale Kamisar

From the moment the would-be
assassin opened fire until many
days after he was found not
guilty by reason of insanity , the
press was fascinated by the case .
The very same day that it reported
the assassination attempt "in the
open street, and in the broad face
of day," the Times considered
but quickly dismissed the possibility of insanity : "The
defendant's purpose was carried
out with the most cold-blooded
determination . ... His demeanor
throughout was cool and collected, nor did there appear any
evidence of insanity ."
When , several days later, it
became plain that the defendant
was indeed going to rest his
defense on the ground that he
was insane at the time he committed the act, the Tim e was
incredulous : "The facts , meager
as they are, would seem to warrant the conclusion that whatever
eccentricity there may have been
in the man's behavior, there has
been so much of 'method' in itsuch symptoms of foresight ,
prudence, deliberation, and
design , that it can hardly have
been the conduct of a madman. "
It turned out, however, that
it was a good deal easier to convict the def end ant in the court of
public opinion than in a court
of law . At the trial, the prosecutor
made a valiant effort. He stressed
that " the public safety requires
that the insanity defense sh uld
not be too readily listened to ;
and , above all, the public safety
requires that the atrociou nature
of the act itself should not form
any ingredient in that defense ."
There are few crimes committed,

h e pointed out, " and, above all,
crimes of an atrocious nature like
this, that are not committed by
persons laboring under some
~ affection af the mind ; and
it is difficult for well-regulated
minds to understand the motives
which lead to such offences in the
absence of that morbid affection
of the mind ." The prosecution's
argument fell on deaf ears .

The defense had a small army
of medical witnesses who testified that the act of the defendant
had been committed while he
was under a delusion and that the
shooting was "a carrying out of
the pre-e is ting idea which had
haunted him for years ." The doctors also pointed out that it was
not uncommon for " a per on
insane upon one point to e hibit
great cleverness upon all others ."
The defendant's lawyer, one
of the ablest in the land, made

s
the most of this medical testimony . He pointed out that " a
man may be mad and yet in carrying out the fell purposes which
a diseased mind has suggested,
may show all the skill, subtlety,
and cunning which the most
intelligent and sane would have
exhibited ." He emphasized that
though a person's mind " may be
sane upon other points," mental
disease may render it " wholly
incompetent to see one or more of
the relations of subsisting things
around him in their true light,
and though possessed of moral
perception and control in
general," a person " may become
the victim of some impulse so
irresistably strong as to annihilate
all possibility of self dominion or
resistance in the particular
instance. " If the jury should find
these were the facts in the instant
case , he concluded, the defendant
" cannot be made subject to [criminal] punishment, because he is
not under the restraint of those
motives which could alone create
human responsibility. "
The defendant's argument prevailed, but the verdict of not
guilty by reason of insanity
caused such a public outcry that
the matter of criminal responsibility became the subject of spirited
debate among the nation's political leaders . One house of the
national legislature summoned
the judges to e plain the law governing such cases . The Queen of
England, who had read the Time
reports of the case assiduously
and who was not without fears
that some day she might catch a
bullet herself, was so upset by the
outcome of the case that she
wrote to the national leader who
was the in tended victim of the
assassination as follows :
"The law may be perfect, but
how is it that whenever a case for
its application arises , it pro e to
be of no avail. We have seen the
trials of [assassins and would1
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be assassins] conducted by the
ablest lawyers of the day and they
allow and advise the jury to pronounce the verdict of Not Guilty
on account of Insanity whilst
everybody is morally convinced
that [the] malefactors were perfectly conscious and aware of
what they did!"
The case I have been discussing
is not United States v. John Hinckley-which many regard as
striking evidence of the grotesqueness of our modem legal
system-but The Queen v. Daniel
M'Naghten, the most famous,
indeed the foundational, insanity
case in Anglo-American jurisprudence. The Times was the
London Times; the Queen was
Queen Victoria; the year was
1843; all quotations above
describe the attempted assassina2
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tion of Sir Robert Peel, Prime
Minister of Great Britain.
Early in August John Hinckley was ordered committed to a
mental hospital for an indefinite
period. This suggests there may
yet be one more parallel between
his case and M'Naghten's.
Although nacquitted," M'Naghten
never regained his liberty. He was
confined in Bethlem Hospital
until 1864 when he was transferred to the newly opened
Broadmoor Institution for the
criminally insane. There he died
the following year. M'Naghten's
lawyer, on the other hand, fared
very well . After receiving much
credit and fame for his skill and
eloquence in defending M'Naghten,
Alexander Cockburn was
knighted in 1850, became Attorney General the following year,

s

and appointed Lord Chief Justice
of the Queen's Bench in 1859 .
M'Naghten, if he had had his
wits about him, might well have
wondered whether his famous
"acquittal" had been a victory for
himself or only for his lawyer.
How long will it take for an institutionalized John Hinckley to
start wondering the same thing?

Yale Knmisar is Henry K. Rnnsom
Professor of Law, The University
of Michigan . This article ori innlly
appeared in the Au ust 30, 1982
issue of the National Law Journal
and is reprinted with permission.
For n rich collection of materials on
the M'Naghten case, inc/udin pres
reports of the case, see L. Weinreb,
Criminal Lnw: Case ·, Comments
& Questions 433-53 (3d ed. 1980).
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Academy membership
for Dr. Bolgcir
Lifetime commitment to comparative law recognized
The Communists took over in
Hungary in the summer of 1948,
but Vera Bolgar did not flee the
country then . She was too committed to completing her law
degree. As a woman , Dr. Bolgar
had been made to appreciate the
privilege of being allowed to
study law. Women were not
admitted to legal studies in Hungary when she began her higher
education before the second
world war, and Dr. Bolgar
worked instead for a doctorate in
linguistics and languages . When
equality of the sexes was declared
in 1946, she immediately registered to study law. In December
of 1948 she became the first
woman to graduate in law in
Hungary .
This spring Dr. Bolgar's many
contributions to comparative law
won her election to associate
membership in the International
Academy of Comparative Law
in Paris . While this honor recognizes Dr. Bolgar's writings and
her devoted work for the American Journal of International Law
during the thirty years she served
as a research associate at the
Michigan Law School, it was her
original decision to finish her
legal training in Hungary which
placed the most e treme demand
on her courage and her powers .
While still in Hungary she was
invited to conduct seminars in
Comparative Law at a university
in Szeged. After the Communist
take-over, a disapproving party
member appeared in the front
row of her classroom. At the end
of her lecture he challenged her
disapprovingly: "Comrade, I was
very disappointed in your lecture.

You mentioned Lenin's name
only once ." Dr. Bolgar replied,
" You are wrong Comrade . I did
not mention him at all."
This interchange, which led to
Dr. Bolgar's being asked to discontinue her lectures, had a
fortunate consequence . It brought
her to the attention of John P.
Black, a cultural attache with the
American embassy in Budapest
who helped with her nightmarish
escape from Hungary . While he
was unable to take her out of the
country , he did take her through
heavily patrolled areas to the border in his diplomatic car and did
carry money and some belongings
to Vienna where she later found
them.
The story of her escape is like a
terrifying nightmare, still vivid
and alarming even when retold ,
30 years later, in Dr. Bolgar's

s
pleasant garden in Ann Arbor. It
involved making contact with
the mother-in-law of a janitor
whom she knew at the law school
and, through her, with a profiteer
who smuggled people over the
border. It involved the crushing
discovery that she had arrived at
the border during the full moon,
when escape would be impossible , and would have to return
later in the month . It involved
fabricating an excuse to return,
this time not in a diplomatic car,
that was accepted by an armed
and suspicious guard only
because he could not read the
dubious verification Dr. Bolgar
thrust before him. It involved an
endless wait at the smuggler's
house on the appointed night,
while he did not appear and his
drunken mother grew abusive .
Ultimately it involved the decision to pay an inexperienced boy
to lead her to the border and a
solitary crossing of the barbed
wire and heavily guarded noman' s land. Exhausted and disarrayed , Dr. Bolgar arrived in an
Austrian border town only to
discover that the shillings sewn
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Michigan scholars in the Academy
The International Academy
of Comparative Law draws
members from all nations
represented by the United
Nations Scientific and Cultural Organization . Counted
among the total of associate
and regular mem. bers are
three from the University of
Michigan Law School in addition to Dr. Vera Bolgar.
Professor Alfred F. Conard,
Professor Whitmore Gray,
and Professor Eric Stein are
also among the approximately
fifteen Americans who have
been elected into the
Academy .
The Academy, which was
founded in the 1930s under
the auspices of the French
government, seeks to advance
the study and understanding
of comparative law through
international cooperation . To
that end, the Academy sponsors a comparative law congress every four years where
general reporters present
papers discussing research
on designated topics conducted by scholars in various
countries . These are later
published by the Academy .

Alfred E. Conard
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Professor Conard, who is
Henry M . Butzel Professor of
Law , has been an associate
member of the Academy since
1972 . This year he was elected
to titular membership in the
organization. The number
of such members is limited to
fifty from throughout the
world. This fall he attended
the Academy's eleventh
International Congress of
Comparative Law where he
was general reporter on the
topic, "What Law Governs
the Determination of Who
Controls a Corporation that
Has a Foreign Subsidiary?"
This year's congress was held
in Caracas, Venezuela .
Professor Gray, who has
been an associate member of
the Academy since 1976, was
general reporter on "Case
Decisions as Sources of Law"
at the 1974 congress in Tehran
and on " Product Liability" in
Budapest in 1978. Professor
Gray has just returned to the
Law School after a year spent
as a visiting scholar at the
University of Tokyo. Last
April, as one of the first law
professors invited by the

Whi tmore Gray

Eric Stein

Chinese Academy of Social
Sciences , he lectured on
American contract law in
Beijing and Shanghai .
In 1980 Professor Stein,
who is a specialist in disarmament and weapons control
law as well as in comparative
law, was elected· to associate
membership in the Academy.
Professor Stein returned this
semester from Hamburg,
West Germany, where he had
been doing research at the
Max Planck Institute, supported by an award from the
Alexander von Humboldt
Foundation of Bonn. Fittingly, Professor Stein holds
the Hessel E. Yntema professorship which is named for
one of the Law School's most
reknowned scholars of international law .
Professor Yntema initiated
Michigan's involvement with
the International Academy
of Comparative Law. He and
Professor Roscoe Pound of
Harvard Law School were the
American representatives to
the first international law
congress in 1938.

Hessel E. Yntenrn
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in the hem of her coat that were
to pay her bus fare to Vienna had
been devalued into worthlessness. To an Austrian woman who
wordlessly paid her fare,
Dr. Bolgar still displays overwhelming gratitude.
Like her escape, Dr. Bolgar's
arrival in America in 1949 was
fortuitous. Professor Hessel E.
Yntema of the Michigan Law
Faculty was intent on founding
an American journal of comparative law at that time. With her
doctorate in languages and training in comparative law,
Dr. Bolgar was the ideal person to
help with setting up and organizing publication of the periodical.
The American Journal of Comparative Law, which published its

first issue in 1952, has since
become the nation's most
respected review in the field. At
that time, however, its success
was unsure. There were few
scholars of comparative law, and
the journal depended on the collaborative efforts of the law
schools of ten major universities.
They contributed funds for the
printing costs, as well as faculty
members to serve on the journal's
editorial board. The magazine
quickly achieved national prominence and, with growing interest
in the field, the number of contributors and of sponsoring
institutions has multiplied.
Dr. Bolgar wrote, rewrote, and
translated articles for the journal
throughout Professor Yntema's
editorship and during that of
Professor Alfred F. Conrad of the
Michigan Law School faculty,
who succeeded Yntema. It is for
her contributions to this important outlet for legal scholarship as
well as for her own writings that
Dr. Bolgar has been recognized
with her election into membership in the International Academy
of Comparative Law. This is a
distinction which few scholars
achieve. Although some six
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hundred people attended the
most recent congress organized
by the Academy and about 200
papers were presented on that
occasion, less than 100 scholars
from throughout the world have
been elected to regular or associate membership in the Academy.
Those so distinguished must first
be nominated by their nation's
representatives to the Academy
and then voted on by the Academy's international committee.
Dr. Bolgar will become one of
very few women among the
Academy's members, and one of
only about fifteen scholars who
represent America in the international organization. Election to
membership in the Academy
constitutes recognition of the
value of the nominee's activities,
notably publications, in the field
of comparative law.
Dr. Bolgar has written on
American and German law and
has served as an expert witness in
trials requiring knowledge of

s
German and Hungarian law. Her
most recent article is indicative
of the scope of her thinking and
research. Entitled "The Fiction of
the Corporate Fiction from Pope
Innocent IV to the Pinto Case," it
argues that the recent, widely
published trial in which Ford
motor company was tried as a
person in a regular common law
criminal court in Elkhart, Indiana
is the first occasion since the
twelfth century in which the fiction that corporations cannot be
sued in criminal law has been
challenged.
Dr. Bolgar is clearly delighted
by the Academy's recognition
of her work. "Perhaps," she says,
"it makes the terrors I went
through all worth it." Nevertheless, it has not dissipated her
memories of them and her appreciation of the calm of her flower
garden; nor did the terrors undermine the independence, the
intelligence, and energy of this
remarkable person.

All the news
that's fit to print is good
The New York Times reports on the Michigan Law School
This summer David Margolick,
a Stanford law graduate who
writes on legal issues for The New
York Times, came to Ann Arbor to
find out what impact Michigan's
financial hardships might have
had on the excellence of the Law
School. His verdict is evident; his
story ran under the headline,
"Michigan Pride, Its Law School,
Eludes Decline." Margolick says
that the School's unusual history
as a public institution which has
attracted generous private support

is responsible for its continuing
excellence.
The complete text of the article
is reprinted here for those who
missed The Times last July 20th.
ANN ARBOR, Mich.-"Smaller
is better" is the motto these days
at the University of Michigan.
Faced with severe budgetary
problems induced by the state's
economic troubles, the school has
already eliminated its geography
department, and the departments
5
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of art, natural resources and education could be the next to go.
But at the University of Michigan Law School, things have
never been better. The lawn in
the middle of the Law Quadrangle, ravaged by generations of
touch football players and Frisbee
throwers, has recently been
resodded; the slate walkways
between the Legal Research
Building, the Lawyers Club and
Hutchins Hall have been relaid.
The most impressive feature,
moreover, is barely visible: the
new underground law library,
designed by Gunnar Birkerts,
which opened last fall.
For a state institution like the
University of Michigan, the dramatic new building, a kaleidoscope of light and mirrors and
sky, is a financial as well as an
architectural feat. It cost $9 .5
million, and not a penny of the
price was borne by the taxpayers.
The entire law complex, Terrance Sandal ow, dean of
Michigan, has suggested, is a
metaphor for the institution he
heads. With the exception of a
tacky aluminum addition built in
the 1950's, the law school was
built with private funds. While
tax money may have helped keep
it functioning, private contributions have given Michigan what
Dean Sandalow calls its "margin
of excellence ." It is this increment
that has made it, by common
consensus, the top state law
school in the country, rivaled
only by such private institutions
as Harvard, Yale, the University
of Chicago, and Stanford .
Because of its stature, Michigan
Law School is just about the
sacredest cow on this troubled
campus . Concerned about maintaining its reputation for
academic excellence in a time of
retrenchment, the University of
Michigan seems to need its law
school as much as the law school
needs the university and has not
6
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asked it to make any special
sacrifices .
"We recognize the law school as
something special and treat it
accordingly," Harold T. Shapiro,
Michigan's president, said in
an interview . "It's an investment
we can't afford to let deteriorate
in any way."
From the moment it opened in
1859, Michigan Law School has
been a state institution in name
only. Only 15 to 20 percent of its

M

s
financing comes from the state;
more than half of its students
come from outside Michigan, and
upon graduation, as many of
them head to New York, Washington and Chicago as Detroit.
Michigan is one of the hardest
law schools to get into, with more
than 5,400 applications for 360
places. This fall, three of its graduates will be clerks at the United
States Supreme Court, a number
exceeded only by Harvard and Yale.

ichigan Law School "may well represent the future of
higher education" says The New York Times.

B

In fact, in many ways Michigan
Law School seems closer to the
Ivy League than the Big 10. Partly
the identification is purely architectural; on a campus filled with
government-issue, Eisenhowerera buildings , the Gothic Law
Quadrangle exudes Eastern
elitism .
On a more spiritual level,
moreover, the tumult and the
shouting of the Michigan campus
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doesn 't always reach the law
school. When student strikes
closed down the rest of the campus in the late 1960's , the Legal
Research Building was the only
library on campus to remain
open; on those rare occasions
when Bo Schembechler' s Wolverines lose a football game , the
reaction here is more likely to be
indifference or even smug satisfaction than chagrin .

s
At the same time, Michigan
Law School has absorbed some of
the peculiar serenity of this college town . The word Michigan
faculty members use most frequently to describe the place is
" collegial." Unlike Harvard,
which has been tom asunder on
generational and political lines ,
there is little factionalism here .
Tenure , the most divisive topic in
some schools , is not an issue here
because no one has ever been
denied it.
Moreover, unlike the University
of Chicago Law School, where
the insufficiently quick-witted are
known to " flunk lunch ," Michigan offers frequent and
supportive faculty contact . The
school is remarkably free of the
tumescent egos who fill legal academia; though it is occasionally
guilty of aping Harvard Law
School, the '' publicity or perish"
philosophy of some Harvard faculty members is nowhere in
evidence here .
" Those who are really interested in living on a fast track,
who are concerned about getting
their name in Time magazine and
having movers and shakers for
their friends , don' t come to Ann
Arbor," Dean Sandalow said.
"You come to Ann Arbor if you' re
curious , if you' re committed to
the intellectual life ."
Some contend, however, that
the school's civility has been purchased with excessive caution .
Neither end of the spectrum in
contemporary American legal
education-the law and economics perspective of the University
of Chicago or the Marxist analysis
of the Critical Legal Studies
movement-is represented on the
faculty here. Michigan professor
consider both schools of thought
too simplistic and ideological to
be scholarly , but some will admit
they find them somewhat threatening as well .
Though there ha e been ome
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e ception , such as Prof. Alfred
Canard's pioneering work on nofault compensation schemes,
Michigan Law School was long
considered a stuffy, conservative
place. Through the end of the
1950's , it defined its mission narrowly, more as the training of
client caretakers rather than social
engineers .
All of this began to change in
the 1960's , under Dean Allan F.
Smith, when the criminal law
specialists Yale Kamisar and Jerold Israel, the labor lawyer
Theodore St. Antoine, Joseph Sax,
an environmental law authority ,
and Mr. Sandalow joined the
faculty . Under Dean Francis
Allen , a host of younger legal
scholars were added with backgrounds in sociology, philosophy
and history, including Joseph
Vining, Vincent Blasi, Richard
Lempert, Philip Soper and Donald Regan.
Michigan has continued, however, to ignore such fads and
fashions as clinical education . The
school considers its calling to be
higher than imparting what Dean
Sandalow called "instantaneous
practicality ."
" Most students come to the law
school aspiring to be useful, rich
and/or powerful, but applicants
should understand that assuring
such attainments is not the primary end of the school," the
Michigan catalogue states. " Its
goal is to bring the whole of
human insight to bear on the
study of the law and its
institutions."
Unlike many of its rivals , Michigan has never catered primarily
to the wealthy. In 1871, it became
the first school in the country to
award a law degree to a woman ,
and it was the second to graduate
a black. In 1894 it admitted its
first Hispanic.
Ironically, the school's democratic traditions are precisely what
turned it into an elite institution .
8
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Who was that man
in the dean's chair?
It is impressive how vividly Mr. Margolick was able
to portray the Law School
in his brief article. Although
he visited Ann Arbor for only
a few days, at a time when
most students and many faculty members were not on
campus, Mr. Margolick
caught the atmosphere of the
Quadrangle admirably. Dean
Sandalow expressed his pleasure in the article, while
noting, "Mr. Margolick of
necessity omitted what I
regard as the most impressive
characteristic of the School,
tha,t a faculty of very considerable distinction might be
put together solely from those
whose names are not mentioned in the article."
The hiring of those who are
mentioned is also not
recorded with perfect accuracy. Understandably,
Margolick did not discover
that some of the faculty members he says were hired
during Allan F. Smith's deanship were actually invited to
join the Law School during
the one year in which Judge
Charles Joiner served as acting dean. To set the record
straight, then, we offer here
the dates of hire of all current
tenured or tenure-track members of the Law School faculty
who came to the school after
Allan Smith became dean
in 1960.
For an accurate record of
faculty hiring before that
time, one may consult Elizabeth Gaspar Brown's history

of the first one hundred years
of the Law School, Legal Ed11-

cation at Michigan, 1859-1959.
Deanship of
Allan F. Smith ('60-'65)
Jerold F. Israel (' 60- '61)
Frank R. Kennedy ('60- '61)
Beverley J. Pooley ('61- '62)
Douglas A . Kahn ('63- '64)
Thomas E. Kauper (' 63-'64)
James J. White ('63-'64)
Yale Kamisar ('64-' 65)
Theodore J. St. Antoine ('64- '65)

Acting Deanship of
Charles W. Joiner ('65-'66)
Francis A. Allen
Layman E. Allen
John H . Jackson
Joseph L. Sax
Terrance Sandalow

Deanship of
Francis A. Allen ('66-'71)
Robben Fleming ('66-'67)
Richard 0 . Lempert ('67-'68)
Donald H . Regan ('67- '68)
Peter 0 . Steiner ('67-'8)
David L. Chambers ('68-'69)
Joseph Vining ('68-'69)
Vincent A. Blasi ('69-'70)
James A. Martin ('69-'70)

Deanship of
Theodore J. St. Antoine ('71-'78)
Edward H . Cooper ('71-'72)
Thomas A. Green ('71-'72)
Lee C. Bollinger (72-'73)
E. Philip Soper ('70-'73)
Peter K. Westen ('72-'73)
Lawrence W. Waggoner ('73-'74)
Steven D . Pepe ('74-'75)
Sallyanne Payton ('75-'76)
Christina B. Whitman ('75-'76)

Deanship of
Terrance SandaJow ('78Michael Rosenzweig ('78-'79)
T. Alexander Aleinikoff ('80-'81)
Wade H . McCree, Jr. ('80-' 81)
Dennis Ross ('80-'81)
Carl E. Schneider ('80-'81)

B

More than with any other law
school of its caliber, Michigan
graduates have come from poor
backgrounds and gone on to great
success-success they have often
attributed to their alma mater.
One such alumnus, the New York
lawyer William W. Cook, donated
$16 million to the school, which
built the Law Quadrangle and
provided funds for faculty
research .
Fifty years after Cook' s
bequest, when Michigan needed
more library space, 2,000 "friends
and alumni" once again
responded, with enough money
not only to build the library addition but also to support four new
professorships and increase scholarship funds . But with the money
the alumni issued a caveat: The
new library had to go underground, lest it clash with the
quadrangle's Gothic splendor.
Initially, the faculty viewed the
plan skeptically, scouring medical
and psychological literature on
prolonged subterranean living .
But in some ways the new building seems peculiarly well suited
to this institution, which, though
it has shed much of its conservatism, is still reluctant to flaunt
its brilliance . It stands as well for
a school that, far from going into
decline, may well represent the
future of higher education in an
era of limits.
"The line that separates ' public'
and 'private' institutions , if one
looks at reality rather than legal
forms , is becoming harder and
harder to make out," Dean Sandalow said. "In some ways the
e ample of Michigan Law School,
drawing from both sectors, is
the model for what all great institutions will be. "

Cop right 19 2.
permi ssion .
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Annual grants for
Michigan Law students
The principle of reciprocity is generously displayed

This fall The University of
Michigan Law School will begin
receiving grants of $100,000 per
year from the S . K. Yee Scholarship Foundation of Hong Kong .
Funds have already been received
by the Law School to support
the grants for the first three y ears .
A trust fund will be established
during that period which will
support the annual grants in the
future .
The donor, General S. K. Yee ,
has been Chairman of the United
Chinese Bank of Hong Kong for
over three decades . He wishes to
bolster and enhance American
leadership in the world with his
contribution to legal education.
General Yee see the legal profession as having been a dominant
source of political leadership in
America and the world .
The Foundation will make
cholarships of 5,000 annuall
available to twenty meritorious
law tudents who will be selected
by the dean . E pressing his gratitude both for this generous gift
and for the sentiment underlying
it, Dean Terrance Sandalow said,
" As an American and a lawyer
I am mo ed b the confidence
ou have e pressed in us ." He
noted that General Yee' s aim of
fostering leadership makes his
choice of Michigan Law School as
a recipient of the fellowships a
particular honor. One other
American law school, The University of California at Berkeley, will
receive similar grants.
The gift, said Sandalow, " will
make a significant contribution to
our ab 'lity to ensure that talented
men a d women , whatever their

need , will be able to obtain a
legal education at Michigan." The
scholarships will be open to all
law students without regard to
race, color, country of origin ,
creed, or se .
General Yee , who served with
the armed forces of the Republic
of China in World War IT and
before, studied in the United
States as a young man . He
received a B.A. degree from
Michigan in 1927. His studies in
America at that time were made
possible through another' s generosity, an e perience which
showed General Yee the importance of financial aid to de erving
and needy students . Having been
a recipient of such aid himself,
General Yee believed that he had
a moral obligation to reciprocate .
In Chinese culture it i customary
9
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for the giver of a gift to expect
that the recipient will feel morally
bound to return a similar
sentiment.
Accordingly, General Yee established the fellowships bearing
his name to provide assistance to
others. In keeping with the philosophy of reciprocity, recipients
of Yee fellowships will be asked
to acknowledge their moral obligation to contribute to the
education of future law students.
They will be asked to contribute
to the Law School, once they have
become established in their
careers, in amounts at least equal
to those they received.
This is a familiar form of aid at
Michigan Law School, Sandalow
said. For the past thirty years law
students have been offered part
of their financial assistance in the
form of "moral obligation loans."
Many recipients have made gifts
to the school well in excess of the
amounts originally received, Sandalow said. Repayments by
recipients of Yee fellowships will
be used to replenish and augment
the funds supporting the
scholarships.
This gift comes at a particularly
opportune time. Current reductions in federal loan programs,
coupled with the rising cost of
education, threaten the ability of
many exceptionally able young
people to attend law school. The
magnitude and nature of General
Yee's gift, Sandalow said, make
it "a magnificent contribution
toward our efforts to assure that
no meritorious person is denied a
legal education at Michigan solely
for financial reasons."
The financial structure of the
program, including payments to
scholarship recipients through the
law schools, will be administered
by Irving Trust Company of New
York, which has a long-standing
relationship with General Yee and
with the United Chinese Bank.
10
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Professor Payton in Action
How research can improve public policy
Coming to law school teaching
from her service as chief counsel
to the Urban Mass Transportation
Administration in the U.S.
Department of Transportation
made Sallyanne Payton dramatically aware of the potentially close
relationship between academic
legal study and the practice of
administrative law. She views the
academy as a place in which
scholars can do the long-term
thinking necessary for the development of conceptually sound,
farsighted public policy. Administrative law and regulatory policy
are in a state of such constant
flux, she believes, that legal scholars who are willing to develop
usable ideas can have a large
impact on public policy and the
development of the law.
While much of her time is
devoted to giving Michigan students insights into the intricacies
of administrative law, Professor
Payton also serves in three positions that illustrate how scholars
can serve policymakers in administrative agencies and legislatures
as well as assist in the development of court-created legal
doctrine. On the Administrative
Conference of the United States,
Professor Payton serves as both
public member and consultant.
This year she began a term
as member of the board of the
Roosevelt Center for American
Policy Studies, and she is also a
member of the American Bar
Association's committee on health
economics.
Professor Payton has had considerable experience in working
on problems of federalism and
the administration of federal grant
programs, subjects that have
recently come into prominence as

a result of the Reagan administration's "New Federalism"
proposals; it is on those subjects
that she serves as consultant to
the Administrative Conference of
the United States. The Conference
was established by Congress to
exercise continual review of the
federal administrative process; it
is both a think tank for issues
in administrative law and procedure and a deliberative body that
makes recommendations for
improvements. The Conference is
composed of representatives of
government agencies and a number of "public" members who
are law professors or members of
the private bar.
The Conference works through
committees, which identify areas
for study, hire consultants who
are typically law scholars, and
make recommendations to the
Conference at large, which, in
turn, makes recommendations to
Congress and the agencies. Thus
the Administrative Conference
serves as a direct conduit for academic input into the
policymaking process.
Agency administrators who
participate in the Conference
come into frequent contact with
current scholarly thinking about
procedure, which affords them
a chance to explain and defend
their existing practices while
alerting them to potential objections and costs. Thus the
Conference promotes discussion
and reform from within.
Scholars who participate in the
Conference are also influenced
by the interaction. They are led to
focus on practical scholarship,
and come to appreciate the relationship between practice and
theory in administrative law. Such
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administrative law scholarship
tends to be regarded as the best
thinking in the field and frequently influences judicial
decisions on administrative law
issues .
In her work with the Roose elt
Center for American Policy Studies , Professor Payton finds a
balance for the nuts and bolt
approach of the Administrative
Conference . The Roosevelt Center
is a non-partisan , privately support think tank whose mission is
to foster long-range contemplation
of the issues which are likely to
be before the American public in
the decades ahead .
At the same time that the Rooevelt Center is more distanced
from day-to-day deci ionrnaking
than the Administrative Conference , it is under rnor pres ure to
prove its utility. Its aim is to offer
politicians ideas based on longrang thinking that are lso u eful
and ensible and can command a
constituency. A Chicago-based
group with a Wa hington presence , the Roosevelt Center will
support research into uch questions as the probable impact of
the telecommunication e plosion
on the political process, long-term
ta policy, or the implications for
various policy areas of demo-

graphic change.
Since she has been at Michigan, Professor Payton has
de eloped an interest in health
care regulation , which has grown
out of her teaching in the general
field of regulatory law and policy .
Her concern that health care regulatory problems are poorly
under tood and her sense of
profe sional obligation ha e led
Profe sor Payton to agree to serve
on the ABA Committee on Health
Care and to chair the subcommittee on Health Economics . In that
etting her goal i to help those in
the field to understand the structure of the health indu try and
to de ign laws and regulatory
policie that will reduce the cost
of health ervices while maintaining quality care . A a ubsection
of the Antitru t Section of the Bar
A ociation , the ABA Committee
on Health Care focuses primarily
on antitrust issues involving the
health care industry . One function of Professor Payton's
ubcornrnittee is to stimulate
research and scholarship which
ill respond to the lawyers'
pre sing need for accurate
de c ·ptions of economic rela hons
in the health care industry, now
that the United States Supreme
Court has decided that the anti-

trust laws will apply with full
force to the health care sector .
The connections between scholarship and actual lawmaking
which Professor Payton' s activities demonstrate are reflected
in her style of teaching. In her
class on administrative law and
her seminar on health care regulation this fall , Professor Payton
conveys to students a vivid sense
of how ideas and procedures
shape both court-created legal
doctrine and lawmaking by legislatures and administrative
agencies .
Her goal, she says , is to
encourage students to appreciate
institutions and decisionrnaking
processes other than those centered on courts , which include
legislatures and admini trative
agencies and private institutions
e ercising quasi-governmental
functions .
The future belongs to lawyers
who can deal with all ources
of law . As a former federal official, Professor Payton admit that
she would like to think that her
students gain some appreciation
also of the cornple itie and
responsibilities of governance in a
federat plurat contentiou and
litigiou political/governmental
sy tern .
11
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Policing the police
Michigan publishes eight provocative essays
Although the application of
federal constitutional law to state
systems of criminal justice began
relatively recently and received
little attention from legal scholars
before 1950, criminal cases raising
issues of defendants' rights have
crowded the courts in the past
thirty years and articles on
emerging procedural law have
flooded the law reviews. "The
mass of periodical literature and
the volatile nature of the law it
analyzes create problems even for
specialists in the field and a most
formidable set of difficulties for
persons with more general interests," says Professor Francis A.
Allen in his introduction to a
volume just published by The
University of Michigan Press
entitled Police Practices and the
Law.
The book identifies and focuses
on four central problems in constitutional criminal law. They are:
the relationship that does and
should exist between the courts
and the police; problems of the
definition and scope of Fourth
Amendment protections against
unreasonable search and seizures;
questions associated with police
interrogation of suspected persons; and the danger that
incorrect identification by prosecution witnesses may lead to
mistaken convictions. In the volume, eight of the most significant
articles on constitutional criminal
law which have appeared in the
past decade and a half are collected. All first appeared in the
Michigan Law Review.
"The essays include some of
the most seminal and widely
cited discussions in the literature
of the field, by writers well
known for the importance of their
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scholarship," says Professor
Allen. They "clarify the development of leading ideas in an
important area of constitutional
litigation: they identify questions
that have been thought to be
important, the reasons for thinking them so, and the ebb and
flow of doctrine. Yet," Professor
Allen continues, "the essays
ought not to be read simply as
contributions to constitutional
history. All of them, even those
published in the 1960s, are
important to problems being
mooted and litigated today."
In his overview Professor Allen
raises three fundamental questions. First he asks why questions
of criminal procedure loom so
large in modern American constitutional law. Next he asks why
it is procedural, rather than substantive, issues which have
predominated. Finally, he introduces a question which
dominates the first two essays in
the volume. Why, he asks, have
the important political and social
issues engendered by criminal
justice administration been
viewed in America as problems -to
be resolved in the courts.
This attitude is not universal,
Professor Allen points out: "In no
other political society have the
judges assumed such large
responsibilities for the decency
and efficacy of criminal justice."
Furthermore, he says, our continued reliance on the processes of
adversary litigation to regulate
police activity may not be wise.
This view is elaborated in the
book's first essay, "Rule-Making
and the Police," by Judge Carl
McGowan of the United States
Court of Appeals for the District
of Columbia Circuit. Expressing

s
doubts about the courts' suitability to be the source for rules of
police behavior and worries about
the amount of the courts' time
that must be devoted to that function, Judge McGowan proposes
that the police be conceived of as
an administrative agency responsible for promulgating and
publishing rules governing its
activities.
The volume includes two other
essays focusing on the role of
the courts in criminal procedure.
In one, A. Kenneth Pye, who is
former dean of the Duke University Law School and fonrier
Chancellor of Duke University,
thoughtfully considers the specific
achievements of the Warren court
and puts them in general perspective. The second, which Professor
Allen commends for its "meticulous scrutiny of the evidence,"
challenges the widely credited
myth that the Burger court shares
none of the Warren court's dedication to protecting the rights
of the accused. In this article,
Professor Jerold H. Israel of the
Michigan law faculty examines
the record of the Burger court and
the tenor of its majority opinions,
demonstrating that they do not
reveal a move to restrict the protections which have been
guaranteed to defendants.
A Dissent from the Miranda
Dissents ... ," an article in the
section of the book concerned
with efforts to control the abusive
extraction of confessions from
people suspected of a crime, is
also by a member of the Michigan
law faculty, Professor Yale Kamisar. In his commentary, Professor
Kamisar forcefully attacks the
assertions made by the dissenting
justices in the Miranda Case and
analyzes the constitutional bases
for the majority opinion using
an historical perspective.
Despite dissent and resistance
to the Miranda decision, the current Supreme Court shows no
11
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inclination to abandon efforts to
regulate interrogation, argues
another essay in this collection.
Welsh S. White, who is a professor of law at the University of
Pittsburgh, uses two difficult and
controversial 1980 confession
cases as a point of departure for
his examination of the appropriate scope of modem rules
governing the admissability of
confessions.
Two essays in the collection
deal with the law regulating
unlawful search and seizure. The
first is by Professor Wayne R.
Lafave of the University of Illinois Law School, who is generally
regarded as the nation's foremost
authority in the field. His is a
landmark analysis of some of the
most basic Fourth Amendment
questions. Professor Allen calls
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the LaFave article a "discussion of
extraordinary scope," commending it as "a masterful analysis
in an area in which the case law
has been unusually complicated
and inconsistent."
The second essay on search and
seizure is a much-cited study of
electronic eavesdropping by Professor Herman Schwartz of
American University law school.
Professor Schwartz argues that
the legitimization of wide-ranging
official uses of electronic eavesdropping must seriously attenuate
the restraints and values of the
arnendmen t.
The volume concludes with a
study of the danger inherent in
the use of police lineups and of
the Supreme Court's efforts to
cope with these dangers. In his
definitive article on the subject,

THE POLICE AND THE
COURTS
Rule,Making and the Police,

by Carl McGowan
The arren C urt and Criminal
Pr cedure,
by A. Kenneth Pye
Criminal Pr cedure, the Burger
Court, and the Legac of the
arren Court,
b , Jerold H . Israel

SEARCH AND SEIZURE
" treet Encounter " and the
C n tituti n: Terry, Sibron,
Peter , and Be nd,
by a ne R. LaFai1e

s
Joseph D . Grano, a member of
the Wayne State University law
faculty, cites a large and generally
well-authenticated body of psychological knowledge suggesting
that reliance on identification
by prosecution witnesses may
tend to result in the conviction of
the innocent.
Police Practices and the Law
offers assistance to those seeking
to understand the problematic
issues in one of the most significant areas of American public
law. The problems discussed in
the essays are, according to Professor Allen, "likely to be with us
in the generation ahead." Those
interested in gaining insight into
them by ordering the book
should contact The University of
Michigan Press, 839 Greene St. ,
Ann Arbor, MI, 48109.

CONFESSIONS
A Di ent from the Miranda
Di ent : ome Comment
on the " ew" Fifth
Amendment and the Old
"Voluntarine " Te t,

by Yale Kami ar
lnterr gation
ith ut
Que ti n : Rhode Island v. I nms
and United States . Henr ,
by Welsh S. \,'(lhite

LINEUPS
Kirby, Biggers, and Ash: D An
C n titutional afeguard
Remain Again t the Dan r f
C n icting the Inn cent?
by ]os ph D. Gran

The Legitimati n of Electronic
Ea e droppin : The Politic
f "Law and Order",
b Herman Schwart ...
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Lawyers make the best clients
New library is /lfirst class custom made"
" Should you not be selected to
design this building, who
would you recommend?" That
was the last question which Professor William Pierce's building
committee asked each architect
who proposed designs for the
addition to the Law School's
library. For the architect whom
the committee selected, Gunnar
Birkerts, that tricky question epitomizes his experience " matching
wits with a group of legal
minds ." While that process of
interaction and accommodation
between designer and those who
would use and pay for his building may have been difficult and
frustrating , it is the key to the
outstanding success of the completed structure according to
architect and writer Barry Kahn .
The law library addition was
singled out by Kahn in an article
in M onthly Detroit magazine as
" the best example around of how
contemporary architecture can
function ." The Law School's new
building is " a real winner" says
Kahn , who judged most recent
buildings in the Detroit area
" abysmal ." His article, entitled
" Why Detroit Architecture is So
Awful ," argues that too many
contemporary buildings are
architectural statements which
reflect little concern for the building's users . Yet it is the clients
as much as the designers who are
to blame, says Kahn . Those commissioning buildings are often
indecisive or unsure of their
priorities. Clients who cannot
describe their needs , or those
who lose interest as the decisionmaking process forces them to
ever more refined definitions ,
often wind up with work spaces
that are inefficient and structures

14

which are monumental but uninviting . "It' d be easy to blame
the architects, " says Kahn , " but
the folks who paid for these
buildings seem to have gotten

s
e actly what th y asked for ."
Lawyers , on the oth r hand , are
trained to with tand controver y
and to dir ct ad er arial proceedings in way that produce
clarification and effective resolution . In working with architect
Birkerts , the law alumni , faculty ,
and library taff demanded several major design revisions . After
they saw early models , the Law

B

School' repr sentatives became
incr asingly convinc d that any
vi ible modem structure would
impair the majesty of the Law
Quadrangle .
The decision to totally bury the
addition derived from their determination to pre erve the integrity
of the e isting Gothic buildings
and from Birkert ' fa cination with
the challenge of devising innovative ways to make a ubmerged
structure light and inviting .

✓ ✓The best example
around of how
contemporary architecture
can function" is Michigan's
addition says Monthly
Detroit.
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A really successful work of
architecture, says the Detroit
Monthly article, must be custom
made . A dedicated and tenacious
client with specific needs can
get such a building, one which
functions well and whose unique
appearance is not arbitrary but
grow directly from its purposes.
Of the Law School addition,
writer Kahn says, ''it is more
cheerful than most libraries,"
even those above ground . " Con-

s
trasting with one's expectationsthe deeper you go, the bigger
and brighter the view-the experience is exhilarating . . . . The
work spaces have a wonderful
glow," Kahn continues, "like
daylight-filled rooms after a
snowfall."
The building's functionalism
and attention to the needs of
users is praised by the national
architecture magazine, Architectural Record, as it was by Monthly
Detroit. In a cover story on the
law library addition, Architectural
Record comments: "Birkerts
declares his intention of going
underground without degrading
the building's users, who can
sit or move about in the space
with no oppressive sense of
burial in a remote subbasement."
Because of its extraordinary
success in making the underground setting seem open and
bright at a time when energy
costs have awakened interest in
that option, the Law School's
addition is receiving wide attention. The Japanese magazine,
Architecture and Urbanism , featured the building on its cover
and in a laudatory article last July.
The British publication, Architects' Journal , also ran an article
describing the new library at
Michigan.
While many contemporary
buildings are inhuman in scale or
impractical in layout, the Law
School's addition is an outstanding success. If "awful" buildings
result from the client's indecisiveness, lack of precision, and
unwillingness to make objections, then putting up with
the frustration and difficulty of
working withe acting and deliberative lawyers may well be
worth an architect' while. Gunnar Birkerts seems to belie e o .
He has recently agreed to de ign
a building for the Univer ity of
Iowa Law School.
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On Trial:
Michigan's Courtrooms
Can justice be done in a converted meat locker?
by Susan Isaacs Nisbett
In temporary district court in
Munising, Michigan , no proceedings are scheduled on the second
Friday of the month: the odor of
liver and onions , wafting up to
balcony courtrooms from the
senior citizen' s lunch served in
the auditorium below, keeps
attorneys away. In Detroit' s
Traffic and Ordinance Court, in
the Old Wayne County Building,
fewer trials make their way onto
the summer docket : more frequent recesses are needed to cool
down courtrooms equipped with
air conditioners so noisy they
prevent court recording .
Nearby, in Detroit's Lafayette
Building , the judge has found
a way to see around courtroom
columns that provided cozy
lounging spots for mischief-makers and miscreants : he installed
supermarket security mirrors . No
one has yet found a way, however, to disguise the flaws of the
converted laundromat, across
from a car wash, that serves as
district court in Lincoln Park, or
the Total Gas Station that processes traffic complaints in Alma .
Some Michigan courts lack adequate , secure document storage .
Others lack security alarms or
emergency lighting. Many courts
are inaccessible to the handicapped or are marked with signs
and instructions which bewilder
an unfamiliar public. From Copper Harbor to Detroit, Port Huron
to Ironw ood, the problems confronting Michigan's halls of
justice run more than case-deep,
according to a landmark study
conducted by the University of
16

Michigan's Architectural Research
Laboratory (ARL) for the Judicial
Coordinating Committee of the
Supreme Court of the State of
Michigan . The study suggests the
kinds of problems which plague
courts in many states and suggests minimum design standards
and essential reforms .
In dispassionate prose, statistics , tables, photos ahd drawings,
the seven-volume M ichigan Courthouse Study celebrates a limited
number of court facilities-like
Marquette' s Circuit Courthouse,
setting for the Hollywood film
" Anatomy of a Murder" -and

s
indicts those whose archit cture
compromises the symbolic and
functional integrity of the tate's
judicial system .
Leading this $360,000 trial-byarchitectural-jury, funded through
the federal Office of Criminal
Justice , was Jonathan King , the
dapper, grey-haired U-M Profesor of Architecture who directs
the ARL. King describes the
mammoth project's history in the
language of a judge's sentence : " It
took two years , five months , and
16 days- then they let me out
on parole."
The state' s courthouses did not
get off so easily . Courts in Detroit
and Wayne County-victims of
dense use and undermain tenance-fared worst overall,
but they held no state monopoly
on poor design or design eroded
by years of ad hoc changes .
That award must probably go
to the state's district courts , last
in order of creation and certainly

Jonathan King, who led the Mi chi an Co urthouse Study, is a Profes or of
Architecture and the direc tor of the Architectura l Research Labora tory at th e
University.
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last in fa cilities. Established by
the Legislature in 1968 to handle
a case load that includes civil
litigation up to $10,000, criminal
misdemeanors where punishment
does not exceed one year, preliminary examinations in felonies ,
small claims court, landlord-tenant matters , and traffic violations,
district courts were often pushed
into the likes of funeral homes
(St. Johns) , trailers (Taylor), and
meat lockers (Wayne) . These recycled structures announce their
former use far more clearly than
any sense of judicial dign ity.
Not untypical of the situation
King's field teams of graduate
students found on their rounds of
interviews was that of the district
court in Utica , housed in a converted machine shop . King reels
off a litany of deficiencies: a jury
deliberation room that allowed
easy eavesdropping by attorneys;
a missing concrete block that
allowed the cold winter air to
penetrate the building; inadequate toilet facilities (a problem
throughout the state) that created
theater-length lines at recess .
What most impressed him was
the prisoner holding room . " It
had the thinnest hollow-core door
I'd ever seen ," says King, " fastened by a three-quarter-inch
steel-hardened bolt. You could
kick the door through and open
it, but no one would bother
because the room had a casement
window that opened onto an
alley ."
The cinderblock and brick 29th
District Court on West Michigan
Avenue in Wayne is attached to a
Poly-Gard Rustproofing garage .
The facility is a former meat
locker. Ersatz colonial brackets
above the low-slung building's
front door and multi-paned windows , half-boarded up , give its
Michigan Avenue facade the air
of a seedy funeral home . Inside ,
floor space is totally inadequate .
There is no jury deliberation
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The local traffic court 111 Alma, Micl1i an is housed, appropriately enough, in a Total
ga station . Like many of the facilitie surveyed, it is inadequate a a courthouse
because 1t was designed for other use and only hastily and incompletely convuted.

room, prisoner holding room or
court recorder's office . Juries
deliberate in the court, tying it up
for hours . Prisoners are detained
in the court , in three green-vinylpadded steel office chairs placed
against a row of files . The court
recorder has her office furniture
in the court, transcribes her tapes
under the watchful eye of people
using the courtroom as the public
waiting room that does not e ist.
What space is left is divided
between the judge's dais , files for
which no other space can be
found , folding grey-metal chairs
for the public, jury seating which
blocks the doorway when swung
into last-minute position , and a
central, single attorne ' s table
with a partiall obstructed view
of the witness stand .
Things are hardly better in the
clerk' s office, a 13 by 28 foot
space shared by eight peopletwo of whom rotate at one deskand those files which have not
been e iled to the already narrow
access corridors beyond its
counters, corridors which are also
u ed for client-attorney conferences and jury e clusion . "The
noise is just incredible," says
Vivian Maton, the court
administrator.
King says it was a tough task to
refrain from "writing purple
prose" about courts like Wayne' s ,
or to remain cool about the dete-

rioration of facilities in Detroit' s
handsome, 1897-vintage Old
Wayne County Building, with its
graffiti-scrawled prisoner holding
rooms and doorless public toilets
"so bad you would have to have
dysentery to go in ."
What concerned King and his
colleagues most, however, was
the manner in which many buildings' problems impinged on the
efficient and, even, unbiased
delivery of justice. Most critical,
in King's opinion, are a plethora
of acoustical maladies . A whopping 42% of the 240 court
facilities surveyed reported e cessive noise penetration into the
courtroom; 47% reported inadequate speech privacy in the
litigation area . Curving walls
played acoustical havoc in the
more informal, circular courts of
the late 1960s and early 1970s.
Noisy air conditioners created a
conflict between hearing and
sweating resolved either by frequent recesses to cool the court or
postponement of summer jury
trials.
Hardly less serious are the
overlapping threats to security
and to the pre umption of innocence posed by the 76% of
Michigan courthouses in which
prisoners share common corridor
with the public and other pla ers
in courtroom dramas . " People
that are being tried are frequent!
1

B

R

I

E

F

s

The Old Wayne County Building
The deterioration of nineteenth century courthouse
buildings, which are some of
the state' s most imposing
historic structures, was
another critical problem identified in the study . The Old
Wayne County Building " is in
dire need of maintenance
and repair," it notes . " A
thorough cleaning of the e terior and a remodeling of the
interior should be undertaken ." Records are stored on
three floors and some are not
protected from the public,
fire , and rodents . Waiting
areas are inadequate, and an
excessive caseload places
undue wear and tear on the
facilities .

criminals," King says wryly, noting the easy potential for
violence. Even they, however,
deserve better than likely prejudgment by jurors influenced by
overheard conversation or the
prisoners' manacled entry
through public spaces .
Jurors, in tum, deserve better
than what they get as deliberation
spaces . "These people are major
users of courts," says King .
"They' re drafted to serve their
country, not on the battlefield,
but sometimes under conditions
almost as bad ."
Over half the jury deliberation
rooms in the state serve other,
often incompatible , purposes .
They double , for example, as
storerooms or judge's chambers
contain ing telephones , legal files
and law books to which jurors
should not have access , but lacking toilet facilities, so that a
b a iliff must escort jurors to the
bathroom . If the bailiff is alone ,
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all jurors must go along for the
ride . "It's terribly inefficient, not
to say demeaning," protests King .
The jurors' plight is , in a sense,
a symptom of their lack of franchise in the court system: if the
judge can usurp their deliberation
room for quarters, it is because
he' s represented in the power
structure, according to King . Yet,
because court facilities are the
responsibility of local governments , because government
officials are the ones who hire
and confer with architects of the
.c ourts, even judges and payed
court personnel often have little
say in the design process . As
substantial increases in litigation
have created a demand for
expanded facilities, says King,
structures have often evolved
which are insensitive to the users'
needs, structures that wastefully
substitute manpower for architecture and reflect only a desire to
conserve the taxpayers' money .

Were the guidelines proposed
in the ARL study to become
accreditation standards in the
near future , most of the state's
courthouses would have to be
closed . "The problems would just
be tremendous," King admits .
''There may be rural communities
where apparently inadequate court
facilities serve perfectly well."
Rather, the study's guidelines
and statistics provide a blueprint
for change and growth , according
to executive director of the State's
Judicial Coordinating Committee,
Marilyn Hall. No one can say
whether decisions in our courts
are the worse for the architectural
settings in which they occur.
" Yet," she notes, " the physical
setting can influence the timeliness of justice. And we still
believe that swift justice is certain
justice."

Su san Isaa cs Nisbett is a writer who
concentrates on design and th e arts.
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Brandeis/Frankfurter scandal
Critic of media ballyhoo praises Michigan Law Review

s

THE

BRANIIIS/FRANKFIIRTER
C·O•N•N•E·C•T•l•O·
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After the publication this year
of Bruce Murphy's book , The

Brandeis /Frank/ urter Connection,
widespread criticism and questioning arose in the national press
about the probity of Justice Louis
Brandeis's conduct while he sat
on the Supreme Court. In an article en titled "The Framing of
Justice Brandeis" which appeared
in Th e New Republic, Professor
Robert Cover of the Yale Law
School convincingly argues that
"the lack of critical inquiry"
e hibited in the book " and in the
press's coverage of its claims
raises more serious questions
about current ethics in scholarship , publishing, and journalism
than about Brandeis's judicial
conduct ." Cover reveals the inaccuracies and questionable
interpretations which pervade
Murphy's book . Ironically , it is an
article from the Michi an La w
Review which Murphy himself coauthored with David Levy that
Cover uses as a model of a more
balanced and scholarly
interpretation.
In his article, Cover is as critical of what he sees a
irresponsible reporting of Murphy's thesis in the national pres
as he is of the slant and emphasis
of the book . "Tlz [N w ark]
Tim es, in treating history as new ,
has reported these matters a if
they did not entail a problematic
effort of the imagination ," Cover
said .
In his discussion of the letters
and other primary sources which
Murphy used, Cover shows just
how much imagination, how
much interpretation and selection
of evidence, goes into even Murphy's decisions about the
probable order in which events

took place . Obviously, Cover
says, conclusions about the meaning of statements, gestures, and
events are even more likely to be
shaped by the interpreter.
Cover argues that responsible
scholarship should present and
e plore all possible implications
of the evidence . That is what
Murphy failed to do in his book
when " revealing" payments made
by Brandeis to Frankfurter,
according to Cover. Evidence that
such payments were made was
not new . Murphy' s contribution
was novel, according to Cover,
simply in narrowing interpretation of the fact that payments
were made to the theory that they
were intended to make Frankfurter promote political causes
which judicial ethics made it
impossible for Brandeis to
espouse openly.
Cover quotes from Murphy and
Levy' article which appeared
in the Michigan Lau Review in
19 0 to demonstrate that this
reading of events was not an
inevitable response to the evidence. Murphy himself suggested
there that the e idence does not
support the theory that Brandeis
imply bought political influence
through Frankfurter. "Brandeis
ne er asked the professor to
undertake projects or to act on
suggestions that did not command Frankfurter's independent
appro al and allegiance ," Cover
quotes the Murphy /Levy article as
saying. "In no sense, therefore,
could Brandeis think of Frankfurter a being on a salary, taking
money in e change for the
unquestioning performance of
assigned duties. "
Nevertheless , neither the Murphy/Levy article nor Professor
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Cover sees Brandeis's payment to
Frankfurter as totally above scrutiny. The justice' s behavior
should be questioned, Cover
says , but only condemned if the
evidence fully warrants. The
question posed by the Michigan
La w Review article, " whether the
entanglement of such a comple
relation-which touched upon
many issues potentially related to
the Supreme Court's workmight not impair the judgment of
the justice," Cover judges to be
" e actly the right one, while the
accusation of the book, like all
easy pieties, misleads us ."
Cover concludes his critique
with speculation about the reasons for " the differences in tone
and emphasis between Murphy
and Levy' s article and the book,"
and for the readiness of the ew
York Time to accept and publicize
the spectacular claims of the book
without subjecting them to critical
assessment. Accurate , thoughtful,
and judicious scholar hip , Co er
implies , is incompatible with
an undue emphasis on selling
books or on being the first to
broadcast an accusation. Yet, ironically, the Michi an Law Revirn
which told the story first also told
it with the greatest balance and
perspective .
1
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Blasi honored at
Columbia Law School
Professor Vincent Blasi has
been chosen to be the first professor in residence in the Samuel
Rubin Program for the Advancement of Liberty and Equality
through Law at Columbia University Law School. Lecturers and
occasional visiting professors,
chosen from among noted legal
professionals, teachers, and public figures whose careers
demonstrate commitment to social
justice and human rights , will be
invited to Columbia under the
auspices of the new program.
Professor Blasi, a specialist on
the First Amendment and civil
liberties, has been at the Michigan Law School since 1970. He
has recently finished editing a
book, The Burger Court: A Critical
Assessment, which will be published by Yale University Press.
Professor Blasi has written several
scholarly articles on the First
Amendment, most notably a
study of the checking value in
First Amendment theory for
which he was chosen by the
American Bar Foundation to write
the Samuel Pool Weaver Essay in
Constitutional Law, an honor
which has been accorded to only
three other scholars in the last
five years.
At a symposium sponsored by
the University of Minnesota to
mark the fiftieth anniversary of
the landmark case of Near V Minnesota , Professor Blasi was one of
the five specialists on the First
Amendment invited to deliver a
paper. In addition to his scholarly
articles on such topics as journalistic priviledge, on the Bakke
case, on prior restraint, and on
the "rootless activism" of the
Burger Court, Blasi has written
on journalism and the law for
national publications like The
Nation. He is probably most pop20

Vincent Bia i

ularly known for his witty and
insightful weekly commentary on
current legal issues, " Law in the
News ," which was broadcast
on National Public Radio from
1972 to 1981.
While Professor Blasi will hold
the only Rubin Professorship this
year, civil rights leader Vernon
Jordan and Anthony Lewis , an
editorial columnist for the New
York Times and author of Gideon's
Trumpet, have been invited to
visit and lecture as Rubin Fellows . The first such Rubin
Fellow, who spent a week at
Columbia last fall , was Judge
J. Skelly Wright of the United
States Court of Appeals, D .C.
Circuit .
The program of visiting
professorships and lectures was
established by the Samuel Rubin
Foundation to advance the ideals
of its late founder . Mr . Rubin,
who established Faberge, Inc.,
was, according to the Foundation,
"sensitive throughout his life to
the needs and rights of the poor
and defenseless and dedicated to
concern for universal human
rights and the peaceful resolution
of economic and social conflict. "
To that end , Mr. Rubin supported
a wide variety of causes and

institutions from Harlem's Sydenham Hospital to the Journal of
Transnational Law. The Foundation sees the new program as an
expression of Mr. Rubin's cognizance of " the importance of free
expression and the right to dissent in a functioning democracy"
and of his skepticism about governmental justifications for
encroachments on the Bill of
Rights ."
For Professor Blasi, a side benefit of his year as Samuel Rubin
Visiting Professor of Law will be
easy access to the New York
music scene. He and his wife
Nancy Gilmartin, who is a musician, frequently attend concerts in
New York. "This visit," he says,
will save us a lot of train fares. "
A patron of the arts as well as
of social causes, Mr. Rub1n would
surely be pleased at the combination of enthusiasm for music and
insight into civil rights issues
which Blasi will bring to Columbia this year. Mr. Rubin once
provided the late Leopold Stokowski with a grant to establish
the American Symphony Orchestra, with the proviso that he make
a special effort to recruit black
and female musicians .
II
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Smiths' contributions
are commemorated
A new distinguished professorship honoring Alene and Allan F.
Smith has been established at
the Law School. No faculty member yet holds the title , but an
eminent legal scholar from the
Law School will soon be designated the Alene and Allan F.
Smith Professor of Law.
During their thirty-five years in
Ann Arbor the Smiths have made
countless contributions to the
life of the Law School and of the
University. Professor Smith was
dean of the Law School during
a crucial period of development
from 1960-65. He so distinguished
himself in that office that he then
was asked to serve as vice-president for academic affairs and later
as interim president of the
University .
In the Law School Professor
Smith is known not only as a
skillful administrator but also as a
supremely effective, popular,

Tax specialist
joins law faculty
Dennis Ross has accepted an
appointment as an Assistant
Professor of Law at the University
of Michigan Law School commencing with the fall semester,
1982. Mr. Ross will teach courses
in taxation, trusts and estates ,
and business planning .
Mr. Ross received a B.A . degree
with a major in English from The
University of Michigan in 1974.
He graduated from the University
of Michigan Law School in 1978 .
Upon graduation he served as a
law clerk to The Honorable
J. Edward Lumbard of the Federal
Court of Appeals in New York
City . From 1979 to the present he

Alene and Allan Smith

and caring educator. In recommending establishment of the
new professorship, Law School
Dean Terrance Sandalow
described the Smiths thus : " As a
revered teacher and noted
scholar, as dean of the Law
School, as vice-president for academic affairs , and as interim
president, Smith has enriched the
lives of thousands of students
and has left a mark upon the University that will benefit countless
others in future generations .
" Alene Smith, while she has
held no formal position, has with

s
warmth and grace made significant contributions to the life of
the University. The establishment
of a professorship bearing their
names is a fitting means of recognizing their exceptional service
to the University and the deep
respect and great affection for
them among alumni, students ,
and their faculty colleagues ."
With gifts received from faculty, alumni, and friends of the
School, an endowment has been
established to support the new
professorship . Funds were raised
by a committee composed of past
chairmen of the Law School
Fund: Thomas Koykka , Emmett
Eagan , Benjamin Quigg , Jr., John
Tennant, Thomas Sunderland,
Malcolm Denise , Samuel Krugliak, David Macdonald, and
William Groening, Jr. The University has offered to fund a grant
which will match all private gifts
to this endowment up to
$200,000 . Any readers who wish
to contribute to the endowment
may do so through the Law
School Fund office .

has been an associate specializing
in tax law with the ew York
City law firm of Davis, Polk, and
Wardwell . In this capacity, he has
concentrated on the structuring
of domestic and foreign corporate
transactions , counseling foreign
corporations regarding operations
in the United States , and counseling foreign individual and
syndicate investors regarding U.S.
tax treatment of investments in
this country .
When in law school , Mr. Ross
served as Articles Editor of the

La w Revi w.
Before graduation from law
school, he worked for one summer with the Chicago law firm of
Mayer, Brown and Platt, and the
Los Angeles law firm of Gibson ,
Dunn and Crutcher.
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Professors Bishop and
Stein are honored
The new honorary president of
the American Society of International Law is Professor Emeritus
William W. Bishop, Jr. of the
Michigan Law School. The Society, which was founded in 1906,
recently celebrated its seventyfifth anniversary. On that occasion , Professor Bishop delivered
the retrospective on developments
in international law during the
history of the society which
appeared in last spring's issue of
Law Quadrangle No tes.
Professor Bishop, who has been
a member of the Society for
almost fifty years , has served as
one of its honorary vice-presidents since 1971 . He was also
editor- in-chief of the Society's
publication, The American Journ al
of Interna tional Law, for ten years .
He continues to serve as a member of the board of editors of the
publication .

Professorship named
for noted
labor lawyer
A second new endowed
professorship, in addition to that
honoring Professor and Mrs .
Allan F. Smith, has been established at the Law School this year.
It is named for a late alumnus of
the School, Robert A. Sullivan.
Mr . Sullivan attended Michigan
as an undergraduate, receiving
his degree in 1938, and as a law
student . He received his J.D.
degree in 1940. Considered one of
the state's leading transportation
and labor lawyers , Mr. Sullivan
22
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Another member of the Law
School faculty , Professor Eric
Stein , has also recently been honored by the American Society of
International Law, of which he
has long been a member. Professor Stein has been elected an
honorary vice-president of the

Eric tein

was counsel to the Motor Carrier
Labor Advisory Council, to the
Aggregate Carriers of Michigan ,
to the National Association of
Engineering Companies, and to
other trade and industry groups .
At the time of his death in 1979,
Mr. Sullivan was a senior partner
in the law firm Sullivan and
Leavett of Detroit . The new
endowed chair was created
through his bequest to the Law
School.
Dean Terrance Sandalow said
" a distinguished member of the
faculty will be appointed by the
Regents," to hold the Robert A .
Sullivan Professorship of Law for
a term of ten years . The dean of
the Law School will recommend a

faculty member for the honor.
A portion of the endowment
supporting the Robert A. Sullivan
Professorship of Law may be
applied to support and facilitate
the research of the faculty
member chosen to hold the
distinguished professorship; the
endowment may also be used
to purchase volumes for the
library at the Law School or to
foster other faculty research .

Society. He also serves on the
board of editors of the Society's
journal, as does another of the
Law School's international law
scholars , Professor John H .
Jackson .
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The dust has not
settled
Planning for the Law School's
new library included careful consideration of the changes it
would , and should, bring about
in the use of existing buildings .
Since eating and socializing are
not permitted in the new facility,
a convenient student lounge was
clearly necessary .
The faculty coffee room , 100
Legal Research, which is pictured here was ideally located
between classrooms and the
library, and will be converted
into a student Rathskeller. Book
racks, vacated on the third floor
of Hu tchins, will become a new
faculty common room . An elaborate pulley system was required
to remove shelving and debris
from the area, while blocks to
construct a wall around the proposed lounge were painstakingly
brought in by wheelbarrow .
Faculty e pect to begin using
the new room by the end of the
fall semester.

Bequest honors
Professor Proffitt
William H . Hawley , who
attended the Law School from
1963-65 has left $5 ,000 to be designated as the Roy F. Proffitt
Fund . The bequest may be used
by the Sch ool either as a source of
income for pu rposes identified
by the dean and Professor Proffitt , or for capital e penditures
" whose material form shall bear
the name of Roy F. Proffitt in
tribute to his long service and
devotion to the interests and wel-

fare of the students of the
School. ''
Professor Proffitt came to the
Michigan Law School in 1956.
After many years of devoted service as assistant dean , Professor
Proffitt turned his attention to
maintaining ties with former students he had helped through Law
School. Since then he has worked
tirelessly , coordinating alumni
activities and directing the Law
School Fund .

Roy F. Proffitt
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